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The Opinion of the Court was delivered PER CURIAM.



SYLLABUSBY THE COURT

1. “A drcuit court’ sentry of summary judgment isreviewed denovo.” Syllabus
Point 1, Painter v. Peavy, 192 W.Va 189, 451 SEE.2d 755 (1994).

2. “A mationfor summary judgment should begranted only whenitisdeer thet there
ISno genuineissue of fact to betried and inquiry concerning thefactsisnot desirableto clarify the
application of thelaw.” Syllabus Point 3, Aetna Casualty & Qurety Co. v. Federal Ins. Co. of New
York, 148 W.Va. 160, 133 S.E.2d 770 (1963).

3. “Thedircuit court'sfunction a the summary judgment stageisnot to weigh the
evidence and determinethetruth of the matter, but isto determine whether thereisagenuineissuefor trid.”

Syllabus Point 3, Painter v. Peavy, 192 W.Va. 189, 451 S.E.2d 755 (1994).



Per Curiam:

Thiscaseisbeforethis Court upon apped of afind order of the Circuit Court of Webger
County entered on November 16, 2000. Pursuant to that order, the circuit court granted summary
judgment infavor of the gopelleeand plaintiff below, M-B Limited Partnership (hereinafter “M-B”), in this
action to settle aboundary line dispute. On gpped, the appellants and defendants below, Glenn and
Wanda L ongacre (hereinafter “the Longacres’), contend that the conflicting opinions of the surveyors

crested genuineissues of materid fact, and therefore, the arcuit court erred by granting ummary judgment.

This Court hasbeforeit, the petition for gpped , the desgnated record, and the briefsand
argument of counsd. For thereasonssat forth below, thefind order isreversad, and thiscaseisremanded

to the circuit court for atrial on the merits.

The partiesown adjacent tracts of red estatelocated on ThomasMountainintheGlade

Didrict of Webgter County, West Virginia Thetract owned by M-B consstsof severd thousand acres



andwasacquiredin 1972. The Longacresclaim they own an adjoining 28 acreswhich were conveyed

to them by John and Helen Moore.*

M-B fileditscomplaint in July 1996 alleging that the Longacresonly own 18 acresas
opposed tothe 28 acresthey clam. M-B maintained that thetract of land in question was originaly
described as 18 acresand was parcded out of alarger tract containing 100 acres. According to M-B, the
description of thesameparcd inlater deedswas changed to encompassan extraten acres. M-B dleged
it owned thoseten acres. The Longacresresponded by asserting that their titlewas superior intime, that
an accurate survey showed the boundary linewas set forth in the 28-acre description, and that they hed

title by adverse possession.

Theredfter, M-B filed amoationfor summary judgment with an affidavit of R. Craig Dunlap,
alicensad surveyor. Mr. Dunlgpindicated that he had examined the deeds and wasaf the opinion that the
Longacresonly owned 18 acres. The Longacresreplied with an affidavit of George Butler who surveyed
thelandontheir behaf. Mr. Butler opined that the Longacresdidinfact own 28 acres. On February 5,

1998, the circuit court denied the motion for summary judgment.

nitidly, John and Helen M oore conveyed only ahdf-interest of the subject property to
theLongacres. Thus, M-B filed suit againgt both the Longacresand the M oores. However, Mr. Moore
died during the pendency of thisaction. Hedevised dl of hisinterest in thetract to hiswife. After the
creuit court entered itsfind order, Mrs. Moore conveyed dl of her right, title, and interest in said tract to
the Longacres who now pursue this appeal. The Moores are not appellants in this case.
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Subsaquently, M-B deposad Mr. Longacre, Mr. Butler, and other witnesses. Essentidly,
the disputein this case concerns the southern boundary line of the Longacres property, soedificaly, how
far east the southern boundary lineextends. Based on Mr. Dunlgp’ ssurvey and plat, M-B filed asscond
motion for summary judgment asserting the L ongacresonly own 5.27 acres of property. M-B daimed
that the remainder of the property belongsto Charles Sink, another adjacent land owner who ownsthe
remander of theorigind 100-acretract discussad above. After hearing argument onthe mtter, thecrcuit
court found that the Longacre boundary line only extends 441 feet from thewestern point and thus, entered

summary judgment in favor of M-B. This appeal followed.

Webegin our andyssof thiscaseby setting forth asandard of review. In SyllabusPoint
1 of Painter v. Peavy, 192 W.Va. 189, 451 SE.2d 755 (1994), this Court held that “[] circuit court's
entry of summary judgmentisreviewed denovo.” Summeary judgment isrequired when therecord shows
that “thereisno genuineissue asto any materid fact and that themoving party isentitled to ajudgment as
amatter of law.” W.Va. R. Civ. Proc. 56. In Syllabus Point 3 of Aetna Casualty & Surety Co. v.
Federal Ins. Co. of New York, 148 W.Va. 160, 133 S.E.2d 770 (1963), this Court stated that “[a]
motion for summary judgment should begranted only whenitiscear that thereisno genuineissue of fact

to be tried and inquiry concerning the factsis not desirable to clarify the application of the law.”



Inthis case, the Longacres contend that the circuit court erred by disregarding the
gatements of their surveyorsand ruling asamatter of law that their conclusonswerewrong. Thelr
urveyors George Butler and Ron Wedtfall, indicated thet the origind deed from EulaHaufeto Mr. Moore
wasso ambiguousthat it would not close, could not be platted, and was not acompletelegal description
of addfingbletract. Thus, Mr. Butler and Mr. Wedtfall resorted to other principlesof surveying aswdl as
physca evidencefromthetract itsdf to determinethe exact | ocation of the property. They condluded that
the 28-acre description as contained in prior deedsinthe Longacres chain of title, and ascontained inthe
deed fromMr. Mooreto the Longacres, wasin fact the sametract of red estate described asan 18-acre

tract in the deed from Eula Haufe to Mr. Moore.

M-B’ssurveyor, R. Craig Dunlgp, disagresd with thisconduson. Mr. Dunlap Sated thet
he basad hisopinion upon surveysof theorigind, larger parcdsof landinthearea. At fird, he concluded
that the Longacres tract condstsof no morethan 18 acres. However, Mr. Dunlgp later prepared aplat
whichwassubmitted with M-B’ s second motion for summary judgment dlegingthat the Longacresonly

own 5.27 acres.

Despitetheseconflicting opinions, thecircuit court granted summeary judgment infavor of
M-B. Insoruling, thecircuit court gpparently gave no weight to thefindings of the surveyorsfor the
Longacresand merdy ruledthat they were“wrong” without setting forthitslogic and reasoning to support
that concluson. Thedircuit court Smply stated that there were no genuineissues of materid fact upon

whichajury couldruleinfavor of theLongacres. Therecordinthiscase doesnot support that concdlusion.
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In Syllabus Point 3 of Painter, supra, this Court held that “[t]he circuit court's function a the summary
judgment stageis not to weigh the evidence and determine the truth of the matter, but isto determine
whether thereisagenuineissuefor trid.” Clearly, the conflicting opinions of thesurveyorsfor the parties
with regard to thelocation and extent of the disputed boundary line created genuineissuesof materid fact
that must be decided by ajury. Therefore, we find that the circuit court erred by granting summary

judgment in favor of M-B.

Accordingly, for the reasons set forth above, the final order of the Circuit

Court of Webster County entered on November 16, 2000, is reversed, and thiscase is

remanded to the circuit court for atrial on the merits.

Reversed and remanded



